The process of reviewing a potential sex offender who makes application to the fire department.
· Recognize that anyone can check the sex offender registry, it is available on line at :  http://www.criminaljustice.ny.gov/nsor/
· The Current Law, Section 176-b(17) states:

“Upon application by any person for membership in a fire company operating pursuant to this section, the fire chief shall cause the applicant's background to be checked pursuant to section 873(o) of the Executive Law for a criminal history involving a conviction for arson and conviction of a crime which requires the person to register as a sex offender under Article 6-C of the Correction Law.  Where such criminal history information includes conviction of a crime which requires the person to register as a sex offender under article 6-C of the Correction Law, a fire company shall determine whether or not such person shall be eligible to be elected or appointed as a volunteer member of such fire company. Such determination shall be made in accordance with the criteria established in sections 752 and 753 of the Corrections Law.”
· It should be noted on the fire company membership application that a background check for arson as well as sex offender will be performed on each applicant.
· The Fire Chief shall cause the applicant’s background to be checked, similar to the Arson Background Check.
· It needs to be kept in mind that the applicant has a right to contest the findings.

· Note that Level 1 sex offenders may not be listed on the sex offender registry.  Level 1 offenders may be listed for 25 years, level 2 and 3 are listed for life.
· The fire company shall determine whether or not such person shall be eligible to be elected or appointed as a volunteer member of such company.
· Remember that in any case, the fire company is not required to give a reason why an applicant’s application is rejected.
· Determination shall be made in accordance with the criteria in Section 752 and 753 of the Corrections Law.

· Under Correction Law §752 the fire company cannot discriminate against applicants who have committed a crime which requires the person to register as a sex offender under Article 6-c of the Correction Law because it states that; 

· No application for employment(membership), and no membership to which the provisions of this article are applicable, shall be denied or acted upon adversely by reason of the individual's having been previously convicted of one or more criminal offenses, or by reason of a finding of lack of “good moral character” when such finding is based upon the fact that the individual has previously been convicted of one or more criminal offenses, unless: 
(1) there is a direct relationship between one or more of the previous criminal offenses and the membership sought or held by the individual; or 
(2) the membership would involve an unreasonable risk to property or to the safety or welfare of specific individuals or the general public.( N.Y. Correct. Law § 752 (McKinney). 

The fire company must make a baseline determination and document that; 

1. there is a direct relationship between the type of sex offense the applicant was convicted of and volunteer firefighting, and 

2. appointing the person to membership would create an unreasonable risk to property or the safety of specific persons or the community. 

In other words the fire company cannot just deny the applicant because it learns of the conviction, it must perform an analysis based on the factors listed in section 753 of the Correction Law which are;
 (a) The public policy of this state, as expressed in this act, to encourage the membership of persons previously convicted of one or more criminal offenses. 
(b) The specific duties and responsibilities necessarily related to the membership in the fire company
(c) The bearing, if any, the criminal offense or offenses for which the person was previously convicted will have on his fitness or ability to perform one or more such duties or responsibilities in the fire company. 
(d) The time which has elapsed since the occurrence of the criminal offense or offenses. 
(e) The age of the person at the time of occurrence of the criminal offense or offenses. 
(f) The seriousness of the offense or offenses. 
(g) Any information produced by the person, or produced on his behalf, in regard to his rehabilitation and good conduct. 
(h) The legitimate interest of the fire company in protecting property, and the safety and welfare of specific individuals or the general public with which it deals. 
2. In making a determination pursuant to fifty-two of this chapter, the fire company shall also give consideration to a certificate of relief from disabilities or a certificate of good conduct issued to the applicant, which certificate shall create a presumption of rehabilitation in regard to the offense or offenses specified therein. N.Y. Correction Law § 753 (McKinney). 

In summary, the new sex offender law will provide fire chiefs and fire companies with information on the criminal records of applicants with reference to arson and certain sex offense convictions.  It will be free, from the state DCJS database, and supplied by the county sheriff’s department or such different source as designated by the county.  Contrary to what some officials have been told the county sheriff’s office cannot just direct the fire chief to search the sex offender registry online. 


If a sex offense conviction as described by the statute is found, the fire company must perform a balancing test to determine if the applicant should be rejected after informing him or her of the record of conviction and letting the applicant submit information for the fire company’s consideration. 


In a fire district the Board of Fire Commissioners will be called upon to perform a similar evaluation if the fire company approves the application and submits it for Board approval despite the record of conviction.  The Board may also be called upon by an applicant to review a denial of membership determination by the fire company.

Page 1 of 2

