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PRELIMINARY STATEMENT 
 

FASNY URGES OSHA TO EXEMPT THE VOLUNTEER FIRE SERVICE FROM THE 
PROPOSED RULE AS WRITTEN. 

 
As the voice of New York’s 80,000 volunteer firefighters, the Firefighters 

Association of the State of New York (“FASNY”) has informed, educated, and trained the 
volunteer fire service since 1872.  We are the largest state association of volunteer 
firefighters in the United States.  We advocate for New York’s volunteer firefighters and 
ambulance workers at the state and national levels, working hand in hand with our 
elected representatives to enact laws that best protect our first responders and the 
communities we serve. In furtherance of this mission and FASNY’s 153 years of 
advocacy on behalf of the volunteer fire service of New York State, it is clear that 
voluntary emergency response organizations must be specifically exempted in full from 
the proposed Emergency Response Standard under 29 CFR 1910.156.   
 

In his remarks to open the public hearing in this matter, Assistant Secretary of 
Labor Douglas Parker stated “OSHA does not directly cover volunteers.”  Despite this, 
the Proposed Rule purports to directly cover volunteers through a one-size-fits-all 
approach.  While FASNY recognizes OSHA’s efforts to promote our mutual goal of 
ensuring firefighter safety, the Proposed Rule is neither technologically nor economically 
feasible for volunteer fire departments to comply with, and would unnecessarily and 
disproportionately burden volunteer first responders and the communities we serve as 
compared to our paid counterparts.  As a result of OSHA’s failure in proof and the clear 
technological and economic infeasibility of the proposed rule with respect to volunteers, 
FASNY urges OSHA to exempt the volunteer fire service from the Proposed Rule as 
written.  

 
In evaluating alternatives to the Proposed Rule in February 2021, OSHA 

estimated that exempting volunteers from the Proposed Rule would save our 
communities $220 million annually.1  This figure is staggering and, in all likelihood, is 
exponentially larger now given the inflationary environment that has occurred in the 
intervening four years.  I note that this option was stated as Alternative No. 1 by the 
Small Business Advocacy Review Panel in its Preliminary Initial Regulatory Flexibility 
Analysis in 2021.  

 
Following the exemption of volunteers from the rule as written, we are committed 

to working with OSHA to develop a rule through a full negotiated rulemaking process 
that is relevant and achievable by the volunteer fire service and properly affords 
volunteer fire and EMS stakeholders the opportunity to provide input and data 
necessary to satisfy OSHA’s burden of proof prior to the issuance of a proposed rule.  

 

 
1 See P. 148, Table VIII-2, at https://www.regulations.gov/document/OSHA-2007-0073-
0115.  

https://www.regulations.gov/document/OSHA-2007-0073-0115
https://www.regulations.gov/document/OSHA-2007-0073-0115


 

 4 

If OSHA insists on adopting the proposed rule as written, the most appropriate 
course is to exempt volunteers and identify its proposal as aspirational and non-
mandatory in nature with respect to the volunteer fire service.  This would allow our 
communities to gradually implement those portions of the Proposed Rule on a voluntary 
basis to the extent applicable to the unique needs of their community.  A hallmark of 
FASNY’s advocacy is championing enhancements to firefighter safety and readily 
available training for the benefit of volunteer firefighters, and we welcome continued 
growth in these areas in a way that accurately accounts for the economic and 
technological concerns unique to volunteer service.  

 
We support continued and readily available training through the New York State 

Office of Fire Prevention and Control (“OFPC”), and refer OSHA to the Recommended 
Best Practices for Fire Department Training Programs FASNY developed with OFPC 
and other fire service organizations as a model for how this should look [Exhibit B and 
Exhibit C hereto].  Critically, these recommended best practices are non-mandatory and 
provide guideposts to allow volunteer fire service organizations to establish training and 
education curriculum for their personnel that best reflect the hazards or geographical 
complexities of their local response area.2  We have proven that a model that works for 
all when our regulators work hand-in-hand with us to develop reasonable and 
achievable safety and performance standards.  This is the type of document that OSHA 
should encourage other States to follow.   

 
In support of FASNY’s post-hearing comment, I attach the following exhibits for 

consideration: 
 

Exhibit A: Opinion Letter of the Wage and Hour Division of the United States 
Department of Labor, August 7, 2006, FLSA2006-28. 

 
Exhibit B: Correspondence of Dr. Eileen Franko, DrPH, Director, Division of 

Safety and Health, New York State Department of Labor relating to 
Best Practices For Fire Department Training Programs, dated April 
14, 2015. 

 
Exhibit C: New York’s Recommended Best Practices For Fire Department 

Training Programs. 
 
Exhibit D: 2025 Budget of Asheville, North Carolina, including $41.5 million for 

fire protection. 
 
 
 
 

 
2 FASNY previously submitted the Recommended Best Practices for Fire Department 
Training Programs document as Exhibit C to its public hearing testimony, and includes 
this document again with this submission as Exhibit C for ease of reference. 
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POINT I 
 

OSHA’S FAILURE TO SATISFY ITS EVIDENDIARY BURDEN OF PROOF REQIURES 
AN EXEMPTION FOR VOLUNTEERS FROM THE PROPOSED RULE. 

 
Under the Occupational Safety and Health Act (OSH Act), OSHA must have 

"substantial evidence" supporting the need for the rule, meaning a significant body of 
data, research, and expert opinion demonstrating a real and significant workplace 
hazard that justifies the proposed standard, before proposing a new safety regulation. 
The evidentiary burden is on OSHA to show what the affected industry will be capable 
of in the future on the basis of “credible sources of information”.  At all times, it is 
incumbent upon OSHA to support its proposals through substantial evidence in the 
record.  The substantial evidence standard is more stringent than the arbitrary and 
capricious standard by which most other agency regulations are reviewed.  

 
The NPRM and public hearing made clear that OSHA lacks credible evidence – 

let alone substantial evidence – to impose the Proposed Rule upon volunteers.  This 
fact manifested itself through the OSHA Panel’s repeated requests to volunteer 
speakers throughout the hearing seeking data at this late stage, after publication of the 
Proposed Rule.  Such requests are akin to trying to add more ingredients to a cake that 
was already baked.  It is notable that no such data requests were made by the OSHA 
Panel to paid fire departments. 

 
Conversely, substantial evidence in the record – including thousands of written 

comments and hundreds of speakers at the public hearing – demonstrates that the 
proposed rule is neither feasible from an economic or technological standpoint nor 
necessary for New York’s volunteer fire service and the communities we serve. With 
respect to volunteers, there is no record support for any conclusion other than an 
exemption for volunteers from the proposed rule as written.  

 
POINT II 

 
OSHA SHOULD ADOPT THE “20 PERCENT RULE” ESTABLISHED BY THE WAGE 

AND HOUR DIVISION OF THE UNITED STATES DEPARTMENT OF LABOR FOR 
PURPOSES OF DEFINING VOLUNTEERS THAT ARE EXEMPT FROM THE 

PROPOSED RULE. 
 
In furtherance of FASNY’s recommendation that OSHA exempt all volunteers 

from the Proposed Rule, we are mindful of the need to define the term “volunteer” for 
purposes of such an exemption.  Consistent with the recommendation of our sister 
association, the International Association of Fire Chiefs (IAFC), OSHA should adopt the 
“20% Rule” to define a volunteer. The 20% rule was established by the Wage and Hour 
Division of the United States Department of Labor in an Opinion from 2006 [Exhibit A].   
The “20% Rule” defines a volunteer as any person whose total compensation is less 
than or equal to 20% of the total compensation paid to a paid full-time firefighter for 
performing comparable services in the same market area.   
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If OSHA insists on adopting the proposed rule as written, the most appropriate 

course is to apply that rule to paid personnel over the 20% Rule threshold only, and 
identify its proposal as aspirational and non-mandatory in nature with respect to the 
volunteer fire service, that being personnel below the 20% Rule threshold.  Testimony 
by and on behalf of paid firefighters – at or above the 20% rule – requested application 
of the Proposed Rule to their ranks.  

 
Substantial evidence supports application of the 20% Rule to all affected entities, 

including combination paid/volunteer fire departments.  Application of the 20% Rule in 
this manner would allow the employer-governmental authority having jurisdiction over 
fire protection for a particular area to determine whether to apply the Proposed Rule 
across all of its firefighters or to paid firefighters only based upon its own unique 
community characteristics and economic abilities.  This would allow high-budget areas 
like those referred to by Scott Mullins (on behalf of the Professional Firefighters and 
Paramedics of North Carolina) in Asheville, North Carolina – with a 2025 Fire 
Department budget of $41.5 million and 301 full-time-equivalent-employees [Exhibit D] – 
to apply the proposed rule across their combination firefighter ranks as necessary while 
ensuring the continued viability of volunteer fire departments with significantly lower 
budgets.   

 
Substantial evidence in the record, including the testimony of the Virginia State 

Firefighters Association, the Wisconsin State Firefighters Association, Jonathan F. 
Schulz, Fire Coordinator & Director of Emergency Services for Niagara County, New 
York, Timothy Marshall, Director of Public Safety of Steuben County, New York, and Ted 
Aroesty of the Brighton Fire District in Monroe County, New York supports the 
conclusion that fire departments comprised of paid and volunteer personnel already 
work well together despite varying levels of training among their ranks.  There is no 
evidence in the record that any operational or safety concerns would arise in the event 
that volunteers are exempted from the Proposed Rule.  To the extent such unfounded 
concerns exist, it is noted that the local governmental authorities having jurisdiction over 
the provision of fire protection have the inherent authority to adopt rules and regulations 
governing minimum levels of training and staffing applicable to response within their 
jurisdictions and mutual aid responses. 

 
POINT III 

 
VOLUNTEERS MUST BE EXEMPTED FROM THE PROPOSED RULE BECAUSE IT 

IS NOT TECHNOLOGICALLY FEASIBLE. 
 

With particular application to OSHA, courts have defined feasibility in the 
technological sense as “capable of being done”.  A standard is technologically feasible if 
the protective measures it requires already exist, can be brought into existence with 
available technology, or can be created with technology that can reasonably be 
expected to be developed.  OSHA has not satisfied its burden of proof by demonstrating 
by substantial evidence in the record that the proposed rule is technologically feasible. 
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Rather, substantial evidence in the record demonstrates that the Proposed Rule is not 
technologically feasible for volunteers.  Some examples of the technological infeasibility 
of the Proposed Rule include, but are not limited to, the following: 

 
(1) Training courses are nonexistent or severely lacking in availability for 

volunteers.  
 

The New York State Division of Homeland Security and Emergency Services, 
Office of Fire Prevention and Control (“OFPC”) explained “the rule, as proposed, will 
create significant administrative and operational burdens for fire departments in New 
York State” (emphasis added).   OFPC echoed what FASNY is telling you now, which is 
that “the rule’s impact analysis is flawed as it underestimates the implementation costs 
and impacts to fire departments, particularly volunteer, that operate on small budgets 
and cannot absorb the work necessary for compliance” (emphasis added).3  FASNY 
agrees with OFPC that thrusting the proposed rule upon the volunteer fire service would 
unnecessarily disrupt and de-rail the progress we have made in New York with respect 
to training and educating volunteer firefighters. 

 
OFPC is responsible for training paid firefighters and volunteer firefighters alike, 

and will undoubtedly bear any burden associated with the implementation of the 
proposed rule for paid firefighters.  At present, many areas of our State, including 
Westchester County, have a waitlist of new Firefighter-1 volunteer recruit candidates 
waiting for introductory level OFPC-approved course availability.  This is the case 
without any of the OSHA-imposed training suggested under the Proposed Rule, 
including new, higher-level officer courses that are either not offered or have scant 
availability.  

 
(2) Fitness centers, medical testing, mental health resources, and NFPA 

1582 physical providers are not available in all geographic areas, 
rendering compliance with the Proposed Rule impossible. 

 
Speakers from across the nation testified that the level of physical exam called 

for under NFPA 1582 is not available in their jurisdictions.  While paid personnel like 
David Hoagland of District of Columbia IAFF Local 36 testified that they were able to 
include NFPA 1582 physicals for their members during collective bargaining 
negotiations, those physicals were already an available option given Local 36’s situs in 
a major metropolitan area. 

 
OSHA should pay particular attention to the testimony of Dr. Kathleen Hallinan, 

M.D., a member of the New York State Emergency Medical Advisory Committee.  Dr. 
Hallinan testified extensively regarding the limited availability of medical providers to 
perform the work called for in the Proposed Rule. Dr. Hallinan testified “I am very 

 
3 See https://www.regulations.gov/comment/OSHA-2007-0073-4096 (Document OSHA-
2007-0073-0118). 

https://www.regulations.gov/comment/OSHA-2007-0073-4096
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concerned that the resources in our communities are far less than needed to fulfill these 
requirements.  We have months-long wait times just to get a stress test done.”4   

 
Dr. Hallinan also cautioned OSHA on its improper reliance upon the New 

England Journal of Medicine as not representative of technological and economic 
circumstances of volunteer responders.  Dr. Hallinan cautioned OSHA that the 
Proposed Rule would result in an “unbearable” workload on volunteers to try and 
comply with the rule, and cautioned that “having these requirements without the 
resources is just spinning our wheels.”5   

 
Dr. Warren Silverman, M.D., who is board certified in internal and occupational 

medicine, cautioned OSHA on the cost of the physicals on volunteer departments, the 
reduced risk applicable to volunteer firefighters, and the Proposed Rule’s 
misapprehension of the role of a firefighter’s primary care physician as compared to an 
occupational physician hired by the employer. 

 
The American Ambulance Association and Connecticut EMS Advisory Board also 

offered persuasive testimony relative to the infeasibility of this component of the 
proposed rule to EMS providers. 

 
With specific application to physical fitness, the SBREFA Panel recommended in 

December 2021 “that OSHA clarify, reduce, or eliminate the requirement for a health 
and fitness coordinator since the duties of this individual and the benefits they would 
provide are not clear.”6  OSHA did not respond to that recommendation in the NPRM. 

 
(3) Incorporation by Reference of NFPA Standards is a Technological 

Barrier to compliance and should be removed.   
 

As an initial matter, the NFPA itself opposes incorporation by reference of its 
aspirational standards relative to the Proposed Rule.7  FASNY joins the NFPA in 
opposing the incorporation by reference of any NFPA-based aspirational standard into 
law.  These rules are not reasonably available to the public.   

 
During the public hearing, Chief Tim Bradley of the North Carolina State 

Firefighters’ Association spoke powerfully on this point, stating that the NFPA standards 
“were never intended to be used” in the way OSHA has deployed them in the Proposed 
Rule.  Chief Bradley’s comments in this regard are particularly persuasive given that he 
served as Chair of the NFPA’s Professional Qualification Committee for Fire Instructor 
for 15 years.  Ed Hawthorne of DFW Dynamics offered similar testimony with respect to 
the inappropriateness of incorporation by reference of any NFPA standard. 

 
4 See p. 239 https://www.regulations.gov/document/OSHA-2007-0073-4464. 
5 See p.237, 241, 249-250 at https://www.regulations.gov/document/OSHA-2007-0073-
4464. 
6 See p. 29, https://www.regulations.gov/document/OSHA-2007-0073-0115.  
7 See https://www.regulations.gov/comment/OSHA-2007-0073-4110.  

https://www.regulations.gov/document/OSHA-2007-0073-4464
https://www.regulations.gov/document/OSHA-2007-0073-4464
https://www.regulations.gov/document/OSHA-2007-0073-4464
https://www.regulations.gov/document/OSHA-2007-0073-0115
https://www.regulations.gov/comment/OSHA-2007-0073-4110
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(4) There is a lack of available new apparatus and a lack of certified or 
qualified technicians to perform inspections on existing apparatus 
under NFPA 1910 that results in technological infeasibility of the 
proposed rule. 

 
During the hearing, dozens of speakers commented that trained personnel 

and/or facilities capable of performing the level of inspection on apparatus called for in 
the Proposed Rule. OSHA has also not accounted for the significant expense and lead 
time for the acquisition of new apparatus since the onset of the Covid-19 pandemic.  A 
new, front-line fire engine costs approximately $1million now, and manufacturers now 
have lead times between four and five years from the date of order to the date of 
delivery.   

 
POINT IV 

 
VOLUNTEERS MUST BE EXEMPTED FROM THE PROPOSED RULE BECAUSE IT 

IS NOT ECONOMICALLY FEASIBLE. 
 

Substantial evidence in the record demonstrates that the Proposed Rule is not 
economically feasible for volunteers.  Courts have defined an economically infeasible 
standard as one that would make “financial viability generally impossible” for an 
industry.8  The Supreme Court has held that OSHA must determine that the industry will 
maintain long term profitability and competitiveness when establishing the economic 
feasibility of a standard.  

 
As noted above, OSHA believes that exempting volunteers from the Proposed 

Rule as written would save our communities $220 million annually (in 2021 dollars).9  
This figure alone warrants an exemption for volunteers in view of OSHA’s absence of 
proof to justify application of the rule to volunteers, as well as the record evidence 
supporting an exemption for volunteers. 

 
OSHA’s “estimated average annualized cost per public organization of $17,012” 

to implement the proposed rule is grossly inaccurate and significantly underestimates 
the actual cost of compliance, notwithstanding the fact that compliance would not be 
financially attainable for many communities served by volunteer firefighters.10  In its 
prehearing testimony, FASNY submitted budgetary information for all Fire Districts in 
New York.  This information is unrefuted in the record and demonstrates both the 
inaccuracy of OSHA’s presuppositions regarding volunteer-based fire budgets and the 
economic infeasibility of the proposed rule with respect to volunteers. 

 

 
8 Indus. Union Dep’t v. Hodgson, 499 F.2d 467, 477–78 (D.C. Cir. 1974). 
9 See p. 148, Table VIII-2, at https://www.regulations.gov/document/OSHA-2007-0073-
0115.  
10  See NPRM at p. 496. 

https://www.regulations.gov/document/OSHA-2007-0073-0115
https://www.regulations.gov/document/OSHA-2007-0073-0115
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Absent from OSHA’s “cost of compliance” discussion was any consideration of 
the human capital already paid by the volunteers of New York.  The duty of 
extinguishing fires is a public duty payable by all, but borne by few.  New York’s 
volunteer firefighters already take upon themselves the full share of labor and danger 
belonging to the many at no cost to our neighbors.  We are called to respond at all times 
and to all manner of dangers at the expense of our families and our regular, full-time 
jobs. We hold pancake breakfasts and fish-fry fundraisers to fund our organizations, and 
undergo training on our own time and expense.  Numerous speakers at the public 
hearing – and the SBREFA Panel before that – identified the severe ecomonic 
infeasibility of the Proposed Rule with respect to volunteer exempt organizations under 
Internal Revenue Code Section 501(c)(3) that OSHA must take into account. 

 
OSHA places the burden of its estimated “cost of compliance” on either the 

volunteer “Fire Chief” or the volunteer “Organization” itself,  without regard to whether 
such uncompensated persons can allocate additional time from their family and 
professional lives to take on hundreds of hours of more unpaid work.  Many speakers 
testified at the public hearing that if the Proposed Rule was adopted as written, 
volunteer fire departments would have to hire non-firefighter administrative staff just to 
absorb these additional functions.  This is an unfunded mandate upon volunteers and 
the communities we serve. 

 
Hundreds of speakers at the public hearing commented that OSHA’s one-size-

fits-all approach in the proposed rule is fundamentally flawed because of the disparate 
needs and financial realities of volunteer fire departments.  In New York, the 
governmental authorities having jurisdiction over volunteer fire service are subject to a 
statutory limit on annual tax levy increases to the lesser of the rate of inflation or 2%.11  
Testimony and written submissions demonstrated that a similar cap is in place in other 
states as well.  Even with the benefit of the free labor force that volunteers provide, our 
cities, towns, villages, and fire districts are hard-pressed to keep property taxes within 
that cap before accounting for any of the additional costs that would result from 
implementation of the Proposed Rule.   

 
Another critical miscalculation apparent in the Proposed Rule is OSHA’s 

presupposition that the cost of annual physicals is borne by insurance or other third-
party payors.  OSHA explained “one complexity to note in the economic impact of the 
rule is that the agency anticipates that part of the cost of the rule will not be borne 
directly by affected emergency response entities but will be dispersed widely in the 
economy because the cost of medical examinations will be borne in part by insurance 
companies and other third parties.”12  OSHA’s statement that the cost of firefighter 
physicals “do not pose issues for the economic feasibility of the rule to emergency 
response organizations” is incorrect with respect to New York’s volunteer fire service, 

 
11 See https://www.osc.ny.gov/press/releases/2024/07/dinapoli-tax-cap-remains-2-
percent-2025  
12  See NPRM at p. 494. 

https://www.osc.ny.gov/press/releases/2024/07/dinapoli-tax-cap-remains-2-percent-2025
https://www.osc.ny.gov/press/releases/2024/07/dinapoli-tax-cap-remains-2-percent-2025
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which bears the full cost of annual firefighter physical exams.13  Accordingly, OSHA 
must consider the full cost of firefighter physicals within its “cost of compliance” 
analysis. 

 
In December 2021, the SBREFA Panel cautioned OSHA as follows: 

 
“The Panel recognizes that OSHA must show that a standard is economically 
feasible as part of the agency’s legal requirements but highlights here that it is 
especially important in this circumstance where infeasibility may affect 
public safety (emphasis added). There are also additional analytical challenges 
given that traditional government data sources may not adequately capture the 
financial situation of volunteer ESOs that rely entirely on donations to fund their 
operations and that typical methodologies and assumptions used to establish 
economic feasibility may not be applicable for all-volunteer ESOs that lack a 
dedicated source of funding.” 
  
“The Panel recommends that OSHA thoroughly consider these unique situations, 
explain how the economic feasibility analysis took these situations into 
consideration, and what, if any, adjustments the agency made to the feasibility 
assessment, including to account for ESOs that are sustained wholly by 
donations from the community.”14   

 
The Proposed Rule does not reflect consideration of the SBREFA Panel’s warning, and 
is fundamentally flawed in its one-size-fits-all approach and economic infeasibility with 
respect to volunteers.  Accordingly, FASNY urges OSHA to exempt volunteers from the 
Proposed Rule as written. 
 

POINT V 
 

TO THE EXTENT OSHA CONSIDERS ANY AMENDMENT OR ALTERNATIVE TO 
THE PROPOSED RULE THAT WOULD STILL INCLUDE VOLUNTEERS WITHIN ITS 

SCOPE, SUCH CHANGES MUST GO THROUGH A NEW, FULLY NEGOTIATED 
RULEMAKING PROCESS THAT INCLUDES APPROPRIATE VOLUNTEER INPUT 

FROM THE BEGINNING. 
 

The public comment and public hearing processes made clear that volunteer 
firefighters have significant concerns about the technological and economic infeasibility 
of the Proposed Rule in their communities, and that OSHA did not properly engage 
volunteers or develop sufficient or valid information to impose the Proposed Rule upon 
volunteers.  To the extent that OSHA considers changing the Proposed Rule at this late 
stage, whether on its own or upon request from other entities citing alternative 
proposals, FASNY submits that OSHA must address any such changes to a new, fully 
negotiated rulemaking process where relevant stakeholders are convened and all 

 
13  See NPRM at p. 494. 
14 See p. 26, at https://www.regulations.gov/document/OSHA-2007-0073-0115.  

https://www.regulations.gov/document/OSHA-2007-0073-0115
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volunteers are provided with the opportunity to review and comment on any revised 
rule.  The record is devoid of substantial evidence to support an illogical extension of 
the Proposed Rule in any format that all volunteers have not yet had an opportunity to 
review and specifically comment on.   

 
To the extent OSHA seeks to adopt any rule applicable to volunteer emergency 

response in the future, we encourage OSHA to consult with FASNY from the beginning 
and rely upon our experience and expertise on this subject. 

 
CONCLUSION 

 
New York’s volunteers already implement common sense training and safety 

programs that are attainable and rationally related to the unique hazards we encounter 
in our communities.  Volunteer firefighters want to serve our neighbors in their time of 
need and return home safely when the call is done – and we are doing that right now 
without the proposed rule.  We were encouraged by your September 17, 2024 
statement indicating that OSHA is considering a full exemption from the proposed rule 
for volunteer firefighters. Based upon the overwhelming evidence in the record of this 
matter supporting an exemption in full for volunteers, we implore OSHA to listen to our 
fellow volunteer firefighters and the bi-partisan efforts of our elected officials and exempt 
volunteer emergency responders in full from the proposed rule. 

 
I appreciate your careful consideration of the important insight that FASNY offers 

with respect to the volunteer fire service.  Thank you for your attention. 



 
 
 
 

 
 
 
 

Exhibit A 
 
 
 
 

Opinion Letter of the Wage and Hour Division of 
the United States Department of Labor, August 7, 

2006, FLSA2006-28. 



 

U.S. Department of Labor 
Employment Standards Administration 
Wage and Hour Division 
Washington, D.C. 20210 

 

         FLSA2006-28 
 
August 7, 2006 
 
Dear Name*: 
 
I am writing in reply to your Association’s letter requesting guidance under the Fair Labor 
Standards Act (FLSA) on numerous hypothetical questions concerning “same type of services,” 
“same public agency,” and “nominal fee,” as applied to individuals volunteering for, or 
employed by, a public agency.  
 
The FLSA recognizes the generosity and public benefits of volunteering, and does not seek to 
pose unnecessary obstacles to bona fide volunteer efforts for charitable and public purposes.  In 
this spirit, in enacting the 1985 FLSA Amendments, Congress sought to ensure that true 
volunteer activities are neither impeded nor discouraged.  Congress, however, also wanted to 
minimize the potential for abuse or manipulation of the FLSA’s minimum wage and overtime 
requirements in “volunteer” situations.  
 
Section 3(e)(4)(A) of the FLSA and 29 C.F.R. §§ 553.101 and 553.103 (copies enclosed) 
indicate that an individual is a volunteer, not an employee of a public agency, when the 
individual meets the following criteria: 
 

1. Performs hours of service for a public agency for civic, charitable or humanitarian 
reasons, without promise, expectation or receipt of compensation for services rendered.  
Although a volunteer can receive no compensation, a volunteer can be paid expenses, 
reasonable benefits or a nominal fee to perform such services; 

 
2. Offers services freely and without pressure or coercion, direct or implied, from an 

employer; and 
 

3. Is not otherwise employed by the same public agency to perform the same type of 
services as those for which the individual proposes to volunteer. 

 
Please be assured that this Administration fully supports volunteerism and is committed to 
working with organizations like yours to ensure that citizens are able to volunteer freely their 
services for charitable and public purposes consistent with the law. 
 
Your letter posits factual circumstances that test whether volunteer status is jeopardized.  The 
first series of questions -- questions 1 through 9 -- concerns payments that a public agency may 
provide a volunteer.  We will address these questions under Scenario 1, below.  The second  



 
series of questions -- questions 11, 14 and 15 -- goes to the issue of providing the “same type of 
services” to the “same public agency.”1  We will address these questions under Scenario 2, 
below. 
 
Scenario 1 
 
1.  An individual serves as a volunteer firefighter for County A. 
 
2.  County A provides the volunteer with some monetary payment (or tax relief) calculated on a 
yearly, monthly, shift, or on-call basis.   
 
3.  The payment (or tax relief) varies based on factors such as the amount of time spent on the 
activities, length of service, number of calls, and number of shifts, but is not linked to expenses 
incurred by the volunteer.  
 
Each question asks whether the particular payment negates volunteer status.  
 
Section 3(e)(4)(A)(i) and the implementing regulations at 29 C.F.R. § 553.106 (copy enclosed) 
provide that a volunteer may only be paid expenses, reasonable benefits, or a nominal fee, or 
any combination thereof, without losing volunteer status.  Examples of permissible expenses or 
benefit payments are described as a payment for expenses, such as dry cleaning; an allowance 
for a requirement, such as a uniform; reimbursement for an out-of-pocket expense, such as 
transportation; a payment to provide materials, such as supplies; or a payment for benefits, such 
as participation in group insurance plans.  See 29 C.F.R. § 553.106(a)-(d).   

  
Section 553.106(e) discusses what constitutes a nominal fee and the various factors to consider 
in determining whether a stipend is nominal.  In the preamble to this provision of the 
regulation, the Department stated, “whether a specific amount is ‘nominal’ depends on the 
economic realities of the situation and that no guidelines on specific amounts applicable to all 
(or even most) possible situations can be provided.”  See 52 Fed. Reg. 2012, at 2021 (Jan. 16, 
1987) (copy enclosed).   
 
While the statute and the implementing regulations do not define what constitutes a “nominal 
fee,” the regulations provide guidance for determining whether a fee is nominal and 
permissible.  If a fee is not nominal, then the individual does not qualify as a volunteer and is 
considered an employee who is covered by the FLSA minimum wage and overtime provisions. 
The factors to examine in making a determination of whether an amount is nominal include, but 
are not limited to:  (1) the distance traveled and the time or effort required of a volunteer; (2)  
the availability -- limited or unlimited -- of a volunteer to provide services; and (3) the basis -- 
as needed or throughout the year -- on which a volunteer agrees to perform services.  See 29 
C.F.R. § 553.106(e).  These factors focus upon whether the fee is actually more analogous to a 
payment for services or recompense for something performed and, hence, not nominal.  Thus, 
                                                           
1  In a conversation with our staff subsequent to your letter, you withdrew original questions 7, 8, 10, 12, and 13 
and replaced them with two new questions.  These new questions are reproduced here as new questions 7 and 8.  
There are no longer any questions 10, 12, or 13. 
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to the extent that payments are tied to productivity (e.g., payment of hourly wages for services 
rendered), are similar to “piece rates” or are comparable to “production bonuses,” there is a 
greater likelihood that such fees are not nominal.  However, as noted in the preamble to section 
553.106(e), almost 30 percent of all volunteer firefighters are paid a small fee for each fire call 
to which they respond, and the rule was not intended to invalidate that model.  See 52 Fed. Reg. 
2012, at 2021.  Moreover, consistent with the discussion of factors to be considered (e.g., 
distance traveled, time and effort expended, around-the-clock versus limited availability, 
throughout the year versus upon request), compensation “per call” or other similar bases may 
be acceptable so long as they may fairly be characterized as tied to the volunteer’s sacrifice 
rather than productivity-based compensation.  Accordingly, nothing in the statutory language 
would directly preclude the payment of nominal per call or even per shift fees to volunteer 
firefighters as section 553.106(e) specifically provides that a nominal fee can be paid on a “per 
call” or similar basis for volunteer firefighters.   
 
Please also see Wage and Hour Opinion Letter FLSA2005-51 (Nov. 10, 2005) (copy enclosed) 
that contains a recent discussion of the Department’s consideration of what payment constitutes 
a nominal fee for determining an individual’s volunteer status.  That opinion letter expounds 
upon the “economic realities” test in the context of school systems and those volunteering by 
assisting with extra-curricular activities, such as coaching sports or sponsoring various clubs.  
Specifically, this letter states that when a public agency employee volunteers as a coach or 
extracurricular advisor, the Department will presume the fee paid is nominal as long as the fee 
does not exceed 20 percent of what the public agency would otherwise pay to hire a full-time 
coach or extracurricular advisor for the same services.  This 20 percent rule is derived from the 
FLSA and implementing regulations.  See Wage and Hour Opinion Letter FLSA2005-51 (“The 
FLSA and the implementing regulations use a 20 percent test to assess whether something is 
insubstantial with regard to prohibited driving on public roadways by employees who are 17 
years of age.”).  A willingness to volunteer for 20 percent of the prevailing wage for the job is 
also a likely indication of the spirit of volunteerism contemplated by the 1985 amendments to 
the FLSA.  We believe this interpretation of “nominal fee” applies equally in the context of 
firefighters.   
 
Finally, the regulations instruct that any nominal fees must be considered in the context of any 
other benefits or expenses paid and the economic reality of the particular situation.  Indeed, 
section 553.106(f) sets forth the “economic realities” test, which specifically provides that the 
determination of whether the expenses, benefits or fees would preclude an individual from 
qualifying as a volunteer under the FLSA must be made by examining the total amount of 
payments in the context of the economic realities of a particular situation.  As your letter is  
silent on whether any other expenses and/or benefits are paid, the Department assumes there 
are no other benefits or expenses beyond the payments described in the questions.   
 
The probative facts as we see them for each hypothetical question are set out below: 
 
Q.1  The volunteer is paid $1,200 per year regardless of the number of shifts or amount of time 
spent responding to calls.  On average the volunteer staffs a minimum of 24 shifts and/or 
spends a minimum of 60 hours responding to calls annually.  
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Q.2  The volunteer is paid $100.00 per month regardless of the number of shifts or amount of 
time spent responding to calls.  On average the volunteer staffs a minimum of 4 shifts and/or 
spends a minimum of 8 hours responding to calls monthly. 
 
Q.3  The volunteer is paid $100.00 per month so long as the volunteer staffs a minimum of 2 
shifts and/or spends a minimum of 5 hours responding to calls during the month.  Additional 
payments of $25.00 are made for each additional shift over 4 during the month and/or for every 
2.5 hours spent responding to calls exceeding 12 hours during the month. 
 
Q.4  The volunteer is paid $25.00 (or $30.00 or $40.00) for each four-hour block of time 
regardless of the actual amount of time below four hours spent at the station house or 
responding to calls.  
 
Q.5  The volunteer is paid $20.00 for each shift regardless of the length of the shift or the time 
spent responding to calls.  On average, the volunteer works a 6 hour shift and/or spends 2 hours 
per shift responding to calls.  
 
Q.6  The volunteer is paid $25.00 if the volunteer staffs a shift of at least 8 hours and/or spends 
2.5 hours responding to calls.  An additional $15.00 per shift is paid if the shift exceeds 8 hours 
or responds to calls over 5 hours during a single shift.  
 
Q.7  An individual serves as a volunteer firefighter in Indiana.  Indiana Code 36-8-12 defines 
“nominal” as an annual payment of not more than twenty thousand dollars ($20,000).  The 
volunteer is paid an annual fee of $15,000.  On average, the volunteer spends at least 3,000 
hours per year waiting and responding to calls.2   
 
Q.8  The volunteer is paid a stipend of $20.00 per shift regardless of the length of the shift or 
the amount of time spent responding to calls during the shift.  For every consecutive year of 
volunteer service in which the volunteer has staffed not less than 12 shifts per year, the 
volunteer is granted an additional stipend of $1.00 per shift regardless of the time spent  
responding to calls. 
 
Q.9  The volunteer is provided with $1,500.00 personal property tax relief annually during the 
term of their volunteer service.   
 
These questions, with the exception of question 9, specify payments to be made to the 
volunteer per shift, month, or year and the average number of shifts, calls, and/or hours worked 
by the volunteer.  In some instances, additional payments are made if additional time above the 
required minimum is spent on shift or responding to calls.  In other instances, payment 
increases depending on the number of years volunteered.  Assuming there are no other 
payments or benefits provided and no other facts that bear on the question (out-of-pocket 
expenses, travel costs, uniform maintenance, etc.), these payments may qualify as nominal fees 
under § 553.106.   

                                                           
2  In a conversation with our staff subsequent to your letter, you withdrew questions 7,  8, 10, 12, and 13 and 
replaced them with two new questions.  These new questions are reproduced here as new questions 7 and 8. 
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Generally, a key factor in determining if a payment is “substitute for compensation” or “tied to 
productivity” is “whether the amount of the fee varies as the particular individual spends more 
or less time engaged in the volunteer activities.”  Wage and Hour Opinion Letter FLSA2005-
51.  If the amount varies, it may be indicative of a substitute for compensation or tied to 
productivity and therefore not nominal.  See id.; see also 29 C.F.R. § 553.106(e).  However, as 
noted above, there is a specific allowance for volunteer firefighters to be paid on a “per call” or 
similar basis consistent with certain factors denoting the relative sacrifice of the volunteer.  See 
29 C.F.R. § 553.106(e).  Due to this specific allowance, and assuming there are no other facts 
showing that the payments in your hypothetical situations are a substitute for compensation or 
tied to productivity, it still must be determined if the payments are nominal amounts.   
 
Applying the recent interpretation of “nominal fee” in Wage and Hour Opinion Letter 
FLSA2005-51, generally an amount not exceeding 20 percent of the total compensation that the 
employer would pay to employ a full-time firefighter for performing comparable services 
would be deemed nominal.  Thus, in questions 1 through 6, a nominal fee could be 20 percent 
or less of the total compensation that County A would pay for the same services.  Assuming the 
fee is determined to be nominal, it is less relevant whether it is paid on an annual, monthly or 
daily basis.3  As was stated in Wage and Hour Opinion Letter FLSA2005-51, the market 
information necessary to complete this good faith determination is generally within your 
members’ knowledge and control.  Any full-time firefighter a particular fire department has on 
its payroll would be a good benchmark for this calculation.  Absent such information, a fire 
department or similar entity may look to information from neighboring jurisdictions, the state, 
or ultimately, the nation, including data from the Department of Labor, Bureau of Labor 
Statistics.  Thus, for example, if a volunteer staffs three shifts during a month, a nominal fee 
should not exceed 20 percent of what it would cost to employ a full-time firefighter to staff a 
period to cover the equivalent of the three shifts.  
 
Question 7 involves $15,000 per year for volunteers who on average spend at least 3,000 hours 
waiting for or responding to calls.  Assuming the payment does not vary depending on the 
productivity of the volunteer or whether the volunteer spends more or less time on volunteer 
activities, the payment of $15,000 might qualify as “nominal” under the 20 percent rule if 
County A would otherwise need to pay $75,000 or more to hire a full-time firefighter to 
perform the same services.  However, it is unlikely that 3,000 hours of service (50+ hours per 
week) is “volunteering” rather than employment.  Indeed, without knowing additional facts and 
circumstances about the economic realities of the locality, a payment of $15,000 for 3,000 
hours of volunteer services arguably constitutes compensation for a full-time job rather than a 
“nominal fee” for volunteering.   
 
Similarly, Question 8 involves increased payment for every year the volunteer staffs a requisite 
number of shifts.  Without additional facts, we are unable to say definitively whether this 
increased payment represents compensation via a seniority or productivity system based on 

                                                           
3 The Department has withdrawn Wage and Hour Opinion Letters September 17, 1999, April 2, 1992, and July 15, 
1988 to the extent they are inconsistent with the interpretation of nominal fee in this opinion. 
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services rendered, and is thus not permitted, or, applying the test described above, is a “nominal 
fee” for volunteerism.  
 
Question 9, involving tax relief of $1,500 on personal property taxes, would appear to 
constitute a permissible “reasonable benefit” and thus need not be evaluated as a “nominal fee.” 
Provision of such a benefit will not, in and of itself, preclude bona fide volunteer status. 
 
Scenario 2 
 
You have also posed questions similar to those raised in your letter of September 16, 2002, 
which we responded to in April 2003, that concern whether the volunteer services are for the 
same public agency and/or are the same type of services the volunteer is employed by that 
public agency to provide.  See Wage and Hour Opinion Letter FLSA2003-2 (Apr. 14, 2003) 
(copy enclosed).  Questions 11, 14, and 15 all concern these issues.  We assume for each 
Question that the person is providing volunteer services for civic, charitable or humanitarian 
purposes and without any expectation or receipt of compensation and the services are 
volunteered without any pressure or coercion from an employer.  You posit the following facts: 
 
1.  The individual in question is employed by County A, a public agency. 
 
2. The individual seeks to volunteer either for County A, a public agency, or a joint powers                             
board funded by both City A and County A.   
 
In order to determine whether a person is a bona fide volunteer under section 3(e) of the FLSA 
(copy enclosed), if the volunteer is employed by a public agency it is necessary to assess  
whether the volunteer is employed by the same agency for whom the services are provided and 
the services provided are the same services the volunteer is employed to provide.   As noted in 
Wage and Hour Opinion Letter FLSA2003-2, if an individual is not employed by the same 
public agency (what you call the “who is an employer” question), then it is not necessary to 
examine the nature of the services provided (what you call the “what are the same type of 
services” question).  Similarly, if the individual does not perform the same type of services for 
the public agency, there is no need to examine the relationship of the agency receiving the 
individual’s volunteer services to the individual’s employer.  
 
As stated in our prior opinion letter, whether two entities of a local government constitute the 
same public agency can only be determined on a case-by-case basis.  Among the factors to be 
considered is whether the Census of Governments issued by the Bureau of the Census, U.S. 
Department of Commerce, treats the two agencies separately for statistical purposes.  See 29 
C.F.R. § 553.102 (copy enclosed).  In addition to the Census of Governments, the attached 
Wage and Hour Opinion Letter FLSA2002-3 (June 7, 2002) provides a framework for making 
such a determination and identifies factors that are relevant to the determination.  As indicated 
in Wage and Hour Opinion Letter FLSA2003-2, there are a number of relevant factors to 
consider, such as:  whether the two agencies have separate payroll and retirement systems; 
whether they both have the authority to sue and be sued in their own names; whether they have 
separate hiring and other employment practices; and how they are treated under state law.  See 
also Wage and Hour Opinion Letter FLSA2006-13 (Apr. 28, 2006) (City firefighters may 
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volunteer to County Fire Protection District that has separately elected Board; separate funding 
sources; separate payroll, benefits and retirement systems; can levy taxes and exercise eminent 
domain; can sue and be sued; and is treated separately by the Census) (copy enclosed).  
 
If those other factors demonstrate that the agencies should be treated as separate entities, or if 
the Census of Governments treats the agencies described in questions 11, 14 and 15 as separate 
agencies, then our opinion is that they are not the same employer and an employee of one could 
volunteer to provide services of any nature for the other public agency. 
 
Even if the public agency for which the person seeks to volunteer is the volunteer’s employer, 
volunteer services may still be provided so long as the services are not the same type of 
services the volunteer is employed to provide.  For instance, a firefighter may not volunteer as a 
firefighter for the same public agency.  On the other hand, an employee of the city parks 
department may offer to volunteer as a firefighter, or a police officer may volunteer to referee 
in a basketball league sponsored by his employing city.  See 29 C.F.R. § 553.103. 
 
Much like the determination of “same public agency,” whether the service the volunteer seeks 
to provide is the “same type of services” the individual is employed to perform can only be 
determined after “consideration of all the facts and circumstances in a particular case[.]”  See 
29 C.F.R. § 553.103(a).  The regulations define “same type of services” to mean similar or  
identical services.  Id.  Among the facts considered is how the volunteered services and the 
services that the volunteer is employed to provide are classified by the three digit categories of 
occupations in the Dictionary of Occupational Titles.  Further, in addition to the Dictionary of 
Occupational Titles, one must also consider whether the volunteer services are “closely related 
to the actual duties performed by or responsibilities assigned to the employee.”  Id.  An 
additional source of information about occupational categories is found in O*NET, available at 
http://www.doleta.gov/programs/onet/.  The O*NET system, created and maintained by the 
Department of Labor’s Employment and Training Administration, is a unique, powerful source 
for continually updated information on skill requirements and occupational characteristics.   
 
With these qualifications in mind, we will now address in turn each question under Scenario 2.  
 
Q.11  An individual is employed as a mechanic by the County A Parks Department.  He also 
volunteers as a firefighter for the County Fire and Rescue Department, a joint powers board 
funded by County A and City A.  He is granted paid leave while responding to calls as a 
volunteer.   
 
A.11  This scenario resembles that outlined in your September 16, 2002, letter which the 
Department answered in Wage and Hour Opinion Letter FLSA2003-2.  As discussed more 
fully therein, the determination of whether the mechanic is a bona fide volunteer turns in part 
on whether the County A Parks Department and the County A Fire and Rescue Department are 
the same public agency.  We refer you to the discussion of the factors to consider in making 
this determination as outlined in Wage and Hour Opinion Letter FLSA2003-2. 
 
Assuming the County A Parks Department and the Fire and Rescue Department are separate 
agencies, the fact that the Parks Department allowed its employee to cease his usual duties to 
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respond to fire calls and paid the employee for his normal work hours spent on such calls, 
would not make the mechanic an employee of the Fire and Rescue Department.  However, such 
special leave would be compensable hours worked for the Parks Department and would have to 
be counted when computing total hours worked for the Parks Department for purposes of 
overtime.  If the employee substitutes paid personal leave earned with the Parks Department -- 
which the employee may use as the employee sees fit, including for time spent as a volunteer 
firefighter -- for the time off spent in volunteer activities, then the individual’s status as a bona 
fide volunteer to the Fire and Rescue Department is not jeopardized and the hours would not be 
compensable hours worked for the Parks Department for overtime purposes. 
 
Conversely, as explained in Wage and Hour Opinion Letter FLSA2003-2, if the County Parks 
Department and the Fire and Rescue Department are part of the same public agency, and the 
County grants special leave for the hours the employee works as a firefighter without requiring 
him to use his personal accrued leave (which would be considered compensable hours worked 
for the County as discussed above), then the County employs him as both a mechanic and as a  
firefighter.  In essence, because the County releases him from his normal mechanic duties and 
shift only if he spends the specified time performing alternative firefighting duties and pays 
him wages for the time worked, he is employed by the County as both a full-time mechanic and 
as a part-time firefighter.  Therefore, such time would be compensable hours worked for the 
County Parks Department and would have to be counted when computing total hours worked 
for purposes of overtime.  Moreover, he would not be able to serve additional hours as a 
“volunteer” firefighter for the County because of the statutory prohibition against an employee 
volunteering to his own agency to perform the same type of services he is employed to 
perform.  However, even if the Park Department and Fire and Rescue Department are not 
separate agencies, if the employee substitutes paid personal leave earned – which the employee 
may use as the employee sees fit, including for time spent as a volunteer firefighter – for the 
time off spent in volunteer activities that are not the “same type of service,” then the 
individual’s status as a bona fide volunteer is not jeopardized and the hours would not be 
compensable hours worked for the Parks Department for overtime purposes. 
 
Q.14  Firefighter, cross-trained and licensed as an EMT/paramedic, is employed by County A 
Fire and Rescue Department.  The Fire and Rescue Department is not licensed to nor does it 
provide advanced life support, although it does respond to medical emergencies, accidents, and 
fires as first responders.  The County A Department of Emergency Medical Services is licensed 
and required to provide advanced life support services as first responders.  Firefighter serves as 
a volunteer EMT/Paramedic for the County A Department of Emergency Medical Services.   
 
A.14  Similar to question 11, the determination of whether the firefighter, who is cross-trained 
and licensed as an EMT/Paramedic, is a bona fide volunteer turns in part on whether the 
County A Fire and Rescue Department and the County A Department of Emergency Medical 
Services are the same public agency.  Again, we refer you to the discussion of this question in 
Wage and Hour Opinion Letter FLSA2003-2.  Generally, “the government of a political 
subdivision, e.g., county, city, etc., with all of its departments and agencies, constitutes a single 
employer under the Act.”  Field Operations Handbook § 10c11(a) (copy enclosed).  Although 
somewhat limited, it appears likely that the regulations provide that “[p]ublic safety employees 
taking on any kind of security or safety function within the same local government are never 
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considered to be employed in a different capacity.”  29 C.F.R. § 553.30(c)(3) (copy enclosed).  
This is based on the 1985 legislative history instructing the Department to interpret the phrase 
working in a different capacity “in the strictest sense” with regard to public safety employees.  
See House Report No. 99-391, October 24, 1985, p. 25; Wage and Hour Opinion Letters 
FLSA2004-26NA (Oct. 29, 2004) and FLSA2004-25NA (Oct. 22, 2004) (copies enclosed).  
Therefore, we have previously concluded that an individual employed as a fire marshal could 
not volunteer as a firefighter for the same employer (Wage and Hour Opinion Letter September 
3, 1999) (copy enclosed), and that firefighter/EMS employees could not volunteer as tactical 
EMS medics for their employer’s police department SWAT team (see Wage and Hour Opinion 
Letter August 19, 1999) (copy enclosed). 
 
Your letter provides no specific information regarding whether state law and the Census treat 
the County A Department of Emergency Medical Services as a separate public agency, 
including whether its payroll retirement and other personnel systems are separate, and whether 
it may sue and be sued in its own name.  Additionally, you provide no evidence concerning the 
extent to which the County A Fire and Rescue Department exercises day-to-day control, if at 
all, over the volunteer services provided to the County A Department of Emergency Medical 
Services.  Consequently, we are unable to determine if the entities should be considered the 
same public agency.  If the agencies are determined to be separate public agencies under the 
FLSA, it is not necessary to determine if the individuals perform the same type of services.   
 
However, in the event the agencies were not separate, while your scenario provides that there 
are some differences in the type of services provided in each role, there is insufficient 
information on the total scope of services in each role to make a “same type of services” 
determination, and, consequently, we are unable to provide a definite response to this question 
for that reason also.   
 
Q.15  Police Officer is employed by County A Bureau of Police, where he responds to medical 
emergencies, accidents, and fires as a first responder but provides no medical or life support.  
The Police Officer also volunteers for County A Fire and Rescue Department (a joint powers 
board of County A and City A) where he responds to medical emergencies, accidents and fires 
and provides medical and other life support.   
 
A.15  Again, the determination of whether the police officer, who is a first responder, is a bona 
fide volunteer turns in part on whether the person is volunteering for the same public agency 
that employs the individual as a police officer and, if so, whether the volunteered services are 
the same as those the person is employed to provide.  We refer you to the discussion of the 
factors to consider in making this determination as outlined in Wage and Hour Opinion Letter 
FLSA2003-2.  Again, a “same type of services” determination can be made only after an 
examination of all the facts and circumstances of a particular case.  We assume that, even 
though both agencies respond to the same types of emergencies, the Bureau of Police does not 
provide medical or life support services that the Fire and Rescue Department provides.  It is our 
general position that the definition of “same type of services” typically allows for a 
determination that police and firefighters provide a different type of service, consistent with 
their different Dictionary of Occupational Titles categories.  As explained in Wage and Hour 
Opinion Letter FLSA2003-2, merely responding to the same emergencies, such as traffic 
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accidents and fire calls, or acting as a medical first responder on occasion will typically not 
change the inherent difference in the two occupations.  Accordingly, while we believe, for the 
reasons cited, that the police officer described in your scenario probably may volunteer as a 
firefighter without incurring FLSA wage liability, without more information on the relationship 
of the agencies, we are constrained in providing a definitive answer on this question.  
 
We are also enclosing a copy of Wage and Hour Opinion Letter July 7, 1999 that addresses 
issues very similar to those raised in this and your September 16, 2002 letter.  This letter may 
provide further guidance to you and your members concerning the volunteer issue.  
 
This opinion is based exclusively on the facts and circumstances described in your request and 
is given based on your representation, express or implied, that you have provided a full and fair 
description of all the facts and circumstances that would be pertinent to our consideration of the 
question presented.  Existence of any other factual or historical background not contained in 
your letter might require a conclusion different from the one expressed herein.  You have 
represented that this opinion is not sought by a party to pending private litigation concerning 
the issue addressed herein.  You have also represented that this opinion is not sought in 
connection with an investigation or litigation between a client or firm and the Wage and Hour 
Division or the Department of Labor.   
 
We trust you will find the above discussion and analysis responsive to your request. 

Sincerely,    
 
 
 

Alfred B. Robinson Jr. 
Acting Administrator 
 

* Note: The actual name(s) was removed to preserve privacy in accordance with 5 U.S.C. 
§ 552(b)(7). 
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Correspondence of Dr. Eileen Franko, DrPH, 
Director, Division of Safety and Health, New York 

State Department of Labor relating to Best 
Practices For Fire Department Training 

Programs, dated April 14, 2015. 



	
  

	
  

Eileen Franko  
Division of Safety and Health, Director 
 
 
Department of Labor 
W. Averell Harriman State Office Campus 
Building 12, Room 522, Albany, NY 12240  
www.labor.ny.gov 
 
 
 
 
 
 
April 14, 2015 
 
 
Dear Chief:  
 
The Department of Labor (DOL) has worked with the Office of Fire Prevention and 
Control (OFPC), the Firemen’s Association of the State of New York, the New York 
State Association of Fire Chiefs, the Association of Fire Districts of New York State, and 
the County Fire Coordinators Association of the State of New York to put together this 
letter and enclosed information.  We hope it will help to clarify the levels and types of 
training required for firefighters in New York State. 

This Federal Occupational Safety and Health Administration (OSHA) regulation 29 CFR 
1910.156(c)(1), applies to all fire departments in New York State.  However, the specific 
training requirements are not described in this Federal regulation, and many questions 
have come up regarding what is required and/or recommended.  

The regulation requires that fire department members must be provided with training 
and education “associated and consistent with the duties and functions that such fire 
department members are expected to perform”.  This regulation is intended to ensure 
the safety of firefighters. It requires fire department leaders and training instructors to 
receive training and education which is more comprehensive than that provided to the 
general membership of the fire department.   

Required training for firefighters includes: 

• Initial training  

• Annual OSHA refresher training  

The attached document from the Office of Fire Prevention and Control entitled, 
“Recommended Best Practices for Fire Department Training Programs” describes the 
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initial training.  The core competencies detailed are examples that satisfy compliance 
with the 29 CFR 1910.156(c)(1) standard.   We realize that training may come from 
various sources, such as those offered by OFPC; vendors; in-house department training 
and from the fire service associations.  We are interested in the competencies achieved 
by firefighters and their leaders not the specific source of the training.  Training received 
from any source must be properly documented. 

The annual OSHA refresher is also addressed in the enclosed document entitled “Fire 
Department Annual Refresher”.  This document identifies the required topics that must 
be covered and the applicable standard, as well how to identify additional topics specific 
to your department and your firefighters.   

Please note that this is a change from the previously described initial and refresher 
training for the eight and fifteen hours. As you will see in the memo there is no longer a 
requirement that you provide a specific number of hours of annual refresher training (8) 
but rather that you must provide and document annual safety training in 6 specific areas 
as well as additional training from the suggested areas that apply to your department. 
This training does not have to occur in one single class, but must occur each year.  

Thank you for your service to the communities of New York State and please feel free to 
contact your District Public Employee Safety and Health Bureau (PESH) office for 
additional assistance or to assist you in meeting the regulatory compliance.  If you have 
any other questions please feel free to contact me at (518) 457-3518.   
 
Sincerely,  
 
 
 
Eileen Franko, DrPH 
Director, Division of Safety and Health    	
  
 
Enclosures 
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contact your District Public Employee Safety and Health Bureau (PESH) office for 
additional assistance or to assist you in meeting the regulatory compliance.  If you have 
any other questions please feel free to contact me at (518) 457-3518.   
 
Sincerely,  
 
 
 
Eileen Franko, DrPH 
Director, Division of Safety and Health    	
  
 
Enclosures 
 
 

    



 
 
 
 

 
 
 
 

Exhibit C 
 
 
 
 

New York’s Recommended Best Practices for 
Fire Department Training Programs. 
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1. Purpose:   

The NYS Office of Fire Prevention and Control, with input from the Department of Labor’s Public 
Employees Safety and Health Bureau (PESH) and fire service organizations, has developed a 
recommended set of “Best Practices” for use by fire departments. The purpose of these “Best 
Practices” is to assist fire departments in complying with the Occupational Safety and Health 
Administration’s (OSHA) Regulation 29 Code of Federal Regulations (CFR) 1910.156(c)(1), 
[“§1910.156(c)(1)”]. In New York State this regulation is enforced for firefighters and public employees 
by the DOL’s Public Employee Safety and Health Bureau (PESH). 

This document and guidance herein is not intended to formulate a regulatory mandate nor is the 
purpose of this document to dictate specific training courses. It is intended to identify “best practices” 
and core competencies that should be included in all training programs based upon the job duties of 
individual firefighters. These recommendations should not be considered to be all inclusive of the 
subject areas necessary to develop a comprehensive training program, but will be useful in developing 
a training program that meets the intent of OSHA Regulation 29 CFR 1910.156(c)(1), 
[“§1910.156(c)(1)”]. 

 
2. Scope: 

OSHA Regulation Section 1910.156(c)(1), applies to all fire departments in New York State, and 
requires that members be provided with training and education commensurate with the duties and 
functions that such members are expected to perform.  Further, §1910.156(c)(1) provides that those 
who may find themselves as or are designated as Incident Commanders and training instructors must 
be provided with training and education which is more comprehensive than that provided to the 
general membership. 

Training and education is not required to come from any one particular source or class of 
instruction and may include experience, vendor training, department in-house training and training that 
is provided by the State’s fire service organizations.  Regardless of where the training is obtained it is 
imperative to document any and all training that is being utilized to satisfy the competencies listed in 
this policy. 

 
3. Definitions: 

For the purposes of this guidance “fire brigade” as referenced in the OSHA regulation means fire 
department.  Fire department is defined as any entity providing fire and emergency rescue services 
including but not limited to career, paid, volunteer or combination fire departments; for example a 
village fire department, fire district, fire protection district, independent fire company providing fire 
protection, or a privatized fire brigade providing fire protection in an industrial or commercial 
environment. 

 
4. Training Program Best Practices By Function: 

Fire departments in New York State vary widely in type, function, capability and size.  As such, each 
may establish training and education curriculum for their personnel which best reflects the hazards or 
complexity of their response area. Accordingly, a training and education curriculum which is developed 
in-house or by an outside consultant or vendor which addresses the specific competencies  for each 
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category of duty or function as outlined below, would be deemed to satisfy compliance with 
§1910.156(c)(1). Nothing in these “Best Practices” is intended to limit a fire department from 
establishing training requirements which exceed these recommended core competencies or limit a fire 
department from developing and using past, current or future training classes, drills, or other classroom 
training and/or pertinent topical training subjects to satisfy section 1910.156(c)(1).  It is imperative that 
all training curriculums and programs must be thoroughly documented as part of each fire departments 
recordkeeping policy(s) in order to afford training credit to its members. 

 
The competencies listed in each section are not in order of importance or in any particular 

sequence.  Included with the recommended core competencies for each category of firefighter are 
examples of specific training courses which could fulfill various core competencies and ultimately will 
help ensure compliance with §1910.156(c)(1).  Contact information for each provider referenced 
herein, is listed on the last page.   

 
4.1 Exterior Firefighters: 

All firefighters should complete a training program(s) addressing these core competencies: 

1) Complete a training program addressing the subject areas/core competencies associated 
with OSHA 29 CFR1910.120 requirements or Hazardous Materials First Responder 
Operations 

2) Complete a training program addressing the subject areas/core competencies associated 
with Infection Control to achieve compliance with OSHA 29CFR1910.1030 

3) Complete the objectives for Basic First Aid 
4) Complete the objectives for Cardio-Pulmonary Resuscitation 
5) Completion of the latest version of the National Incident Management System (NIMS) 

courses ICS-700 and ICS-100 
6) Fire safety principles familiarization 
7) Tool and scene safety awareness 
8) Building Construction in relation to fire service operations 
9) Understanding fire behavior and development 
10) Familiarizations with personal protective equipment (PPE) and self-contained breathing 

apparatus (SCBA) as assigned; 
11) Familiarization with fire service communication operations 
12) Familiarizations with incident management principles 
13) Familiarizations with fire prevention principles 
14) Arson awareness  
15) Familiarizations with fire extinguisher operations 
16) Familiarizations with hose practices, nozzles and fire streams (excluding interior structural 

fire attack) 
17) Understanding of water supply operations 
18) Familiarization with ground ladder operations; and 
19) Ropes and knots 

 
Related training programs which may address some or all of the specific core competencies, 
stated above, for exterior firefighters include: 

1. NYS Office of Fire Prevention and Control 
a. Basic Exterior Firefighting Operations (Competencies 6 – 19) and Hazardous 

Materials First Responder Operations (Competency 1); or  
b. Firefighter I (Competencies 1 and 6 – 19), [Competencies 3 – 5 are 

prerequisites for graduation from the FF1 Program] 
2. NYS OFPC Legacy (Historical) Training recognized as equivalent: 

a. Scene Support Operations (Competencies 6 – 19) and Hazardous Materials 
First Responder Operations (Competency 1) 
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b. Firefighting Essentials (Competencies 6 – 19) and Hazardous Materials First 
Responder Operations (Competency 1), or 

c. Basic Firefighter (Competencies 6 – 19) and Hazardous Materials First 
Responder Operations (Competency 1) 

3. Suffolk County Fire Academy, Scene Support Operations (in addition, a Hazardous 
Materials Operations level training program will need to be completed) 

 
4.2 Interior Firefighters: 

In addition to core competency training provided for all exterior firefighters, interior firefighters 
should complete a training program(s) addressing the following core competencies: 

1) How to Initiate a response to a reported emergency 
2) Fire service communication operations 
3) Familiarizations with assigned self-contained breathing apparatus (SCBA) during emergency 

operations 
4) Safe fire apparatus response to an emergency incident 
5) Scene safety and operating at an emergency incident 
6) Familiarization with forcible entry techniques 
7) Operating as a team member within a hazardous area 
8) Familiarization with ground ladder operations 
9) Familiarizations with safe operations at vehicle fires 
10) Understanding outside or exterior fires and defensive operations 
11) Familiarizations with structure fire search and rescue operations 
12) Familiarization with interior fire attack operations 
13) Familiarization horizontal and vertical ventilation operations 
14) Understanding overhaul operations 
15) Familiarizations with salvage and property conservation techniques 
16) Familiarization with water supply operations 
17) Understanding of fire chemistry and behavior 
18) Familiarization with fire extinguisher operations 
19) Ground cover fires 
20) Fire equipment, hose and PPE inspection and maintenance 
21) Building construction related to interior structural firefighting operations 

 
Related training programs which may address some or all of the specific core competencies, 
stated above, for interior firefighters include: 

1. NYS Office of Fire Prevention and Control 
a. Firefighter I (Competencies 1 – 21) 
b. Certified basic firefighter training program under NYS Firefighter minimum 

training standards (Competencies 1 – 19 of the Exterior Firefighter and 1 – 
21 of the Interior Firefighter) 

2. NYS OFPC Legacy (Historical) Training recognized as equivalent: 
a. Firefighting Essentials or Essentials of Firefighting, Initial Fire Attack and 

Hazardous Materials Operations (Competencies 1 – 21) 
b. Basic Firefighter, Intermediate Firefighter and Hazardous Materials 

Operations (Competencies 1 – 21) 
3. National Certification for Firefighter I and National Certification for Hazardous 

Materials Operations- Core Competencies 
4. Nassau County Fire Academy 

a. Essentials of Firefighting and Primary Firefighting 
5. Suffolk County Fire Academy, Firefighter I 
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4.3 Apparatus Operators: 
In addition to core competencies for exterior firefighters, apparatus operators should complete 
a training program addressing the following core competencies: 

1) Performing routine preventive maintenance, inspection and being capable of initiating the 
service of vehicle systems, components, equipment, tools and appliances assigned to the 
vehicle and be capable of initiating correction of any deficiencies noted. 

2) Be capable of documenting routine maintenance, inspection and service of the vehicle's 
systems, components, equipment, tools and appliances mounted on or assigned to vehicle.  
Be capable of initiating correction of any deficiencies noted during this process or any 
corrective actions required to address deficiencies 

3) Be capable of demonstrating safe operation of the vehicle in compliance with applicable 
laws, regulations and standards during routine driving and emergency responses 

4) Be capable of demonstrating defensive driving practices 
5) Be capable of demonstrating safe maneuvering of the vehicle around obstructions and in 

restricted spaces both forward and reverse 
6) Be able to demonstrate safe backing procedures and the use of a spotter 
7) Be knowledgeable of operational capabilities and limitations of the vehicle, its systems and 

components, equipment, tools and appliances mounted on or assigned to that vehicle 
8) Understand the operation of the functional systems, tools, equipment and appliances 

mounted on or assigned to the vehicle; and 
9) Be capable of demonstrating the ability to operate the pump or other functional systems on 

the apparatus. 

 

Related training programs which may address some or all of the specific core competencies, 
stated above, for apparatus operators include: 

1. NYS Office of Fire Prevention and Control 
a. Apparatus Operator- Emergency Vehicle Operator’s Course (EVOC), 

(Competencies 1 – 9, in addition to local training specific to the fire 
department’s vehicles) 

2. Insurance Company sponsored EVOC programs with a practical skills driving course 
component, in addition to local training specific to the fire department’s vehicles 

3. Suffolk County Fire Academy 
a. Emergency Vehicle Operations (EVOC), in addition to local training specific 

to the fire department’s vehicles 
4. National Certification for any of the Apparatus Operator series, in addition to local 

training specific to the fire department’s vehicles 

 

4.4 Incident Commanders: 
As outlined in section 1910.156(c)(1) of the OSHA regulations, those chiefs, officers or 

firefighters who have been designated or may perform the duties of a fire service incident 
commander must receive training which is superior than that provided to the general 
membership of the fire department. In addition to the training provided to the general 
membership those who may be acting as an Incident Commander should have received training 
prescribed for an interior firefighter, general knowledge of apparatus/pump operations, as well 
as education in incident command operations.  Incident command training and education is not 
required to come from any one particular source or class.  The training to educate those 
designated or who may find themselves in the position as an Incident Commander should 
include supervision, leadership, and command methodologies necessary for mitigating 
emergency situations during hazardous and stressful environments incorporating the best 
safety practices. 
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In addition to the core competencies required for interior firefighters and apparatus operators, 
incident commanders should have a demonstrated knowledge and experience in the following 
core competencies:     

1) Safe and effective assignment and supervision of tasks, or responsibilities to managing unit 
officers at emergency incidents (including those on highways and roadways), during training 
and under routine or non-emergency circumstances 

2) Be capable of communicating clear direction and supervision of members during training 
3) Knowledge of administrative policies and procedures and records management, including 

incident reports 
4) Knowledge of building construction and fire behavior, including structural soundness and 

the significance of fire load; 
5) Be capable of evaluating and implementing scene security and evidence preservation; 
6) Be capable of developing and implementing an incident action plan;  
7) Be capable of conducting a post-incident analysis; 
8) Be knowledgeable of safety principles, including injury and accident prevention;  
9) Be familiar with fire department injury and accident reporting requirements according to 

department policies;  
10) Be familiar with firefighter health and wellness for recognition of issues, e.g. stress, heart 

attack and other issues that would hinder firefighter’s response capabilities. 
11) An understanding of strategy, tactics and operations in fire suppression; 
12) An understanding of vehicle extrication procedures and department capabilities and 

limitations; 
13) Awareness of other situations expected to be encountered in the department’s immediate 

response area 
14) Be capable of initiating scene size-up procedures; 
15) Be familiar with initial arrival report (“C.A.N. [Conditions, Actions, Needs] - Report”) 

protocols 
16) Be familiar with radio communications operations; 
17) Be capable of communicating fire-ground reports (location of fire, water on fire, searches, 

knock-down, etc.) and 
18) Be familiar with urgent & mayday communication protocols; 
19) Be familiar with how to mitigate miscellaneous emergencies (Gas leaks, CO, Electrical, 

elevator rescues, hazmat containment etc.); 
20) Understand RIT/FAST Operations and how to implement them; 
21) Obtain a certificate for the latest version of NIMS ICS-200; 
22) Understanding the use and limitations of special fire department equipment, e.g. gas 

meters, thermal imaging cameras, self-escape equipment, gas powered tools etc. 

 

Related training programs which may address some or all of the specific core competencies, 
stated above, for incident commanders include: 

1. NYS Office of Fire Prevention and Control 
a. Fire Officer I (2009) (Competencies 1 – 20 and 22) and ICS-200 

(Competency 21) 
2. NYS OFPC Legacy(Historical) Training recognized as equivalent: 

a. Introduction to Fire Officer and Fire Officer I (Competencies 1 – 20 and 22) 
and ICS-200 (Competencies 21) 

3. National Certification for Fire Officer I(Competencies 1 – 20 and 22) and I-200 
(Competency 21) 

a. First Line Supervisors Training Program(Competencies 1 – 22) 
4. Suffolk County Fire Academy 

a. Introduction to Fire Officer and Fire Officer I and ICS-200 
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4.5 Training Guidance for Fire Department Training Instructors: 
Fire department training instructors must receive a higher level of training and education than 
the fire department members they will be instructing.  This includes being more knowledgeable 
about the functions to be performed by the fire department and the hazards involved.  The 
instructors should be qualified to train fire department members and demonstrate skills in 
communication, methods of teaching, and instructional motivation.  
 
Training Instructors should demonstrate and possess the following skill set core competencies 
to instruct personnel effectively which includes but is not limited to: 

1) Preparation 
2) Presentation 
3) Application 
4) Testing 
5) Summary and 
6) Knowledge base of relevant subject matter, applicable policies, rules and regulations 

 
Related training programs which may address some or all of the specific core competencies, 
stated above, for fire department training instructors include: 

1. NYS Office of Fire Prevention and Control 
a. Principles of Instruction (Competencies 1 – 6) 
b. Fire Instructor I (Competencies 1 – 6) 

2. NYS OFPC Legacy(Historical) Training recognized as equivalent: 
a. Training Officer Workshop I & II (Competencies 1 – 6) 
b. Educational Methodology (Competencies 1 – 6) 

3. National Certification for Fire Instructor I (Competencies 1 – 6) 
4. Suffolk County Fire Academy 

a. Principles of Instruction 
b. Fire Instructor I 

5. Nassau County Fire Academy 
a. Principles of Instruction 

 

5. Training Provider Contact Information: 
 

NYS Office of Fire Prevention and Control 
www.dhses.ny.gov/ofpc/training/training-outreach.cfm 
 
Suffolk County Fire Academy 
www.scfa-li.org 
 
Nassau County Fire Academy 
www.veebfsa.org 



 
 
 
 

 
 
 
 

Exhibit D 
 
 
 
 

2025 Budget of Asheville, North Carolina, 
including $41.5 million for fire protection. 
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